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BEFORE THE COURT OF JUDICIAL MAGISTRATE FIRST  

CLASS, GOHPUR, SONITPUR 

PR. Case No.134/2019 

Under Sections 341, 294, 506, Indian Penal Code 

 

STATE OF ASSAM  

 

    ……………..PROSECUTION 

 

     -VERSUS- 

  

Mr. SIBA DAS 

S/O Mr. FUL KUMAR DAS 

No.2 SAKURA,  

P.S.- GOHPUR 

DIST.- BISWANATH 

                        …..ACCUSED PERSON 

___________________________________________ 

PRESENT: Mr. RAJ SEKHAR DUARA, JUDICIAL MAGISTRATE 

FIRST CLASS, GOHPUR, SONITPUR 

___________________________________________ 

ADVOCATE FOR THE PROSECUTION:  Ms. SANTANA 

BHUYAN, APP 

ADVOCATE FOR THE ACCUSED PERSON: Ms. MINA 

DUTTA  
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CHARGE FRAMED ON:  19.11.2019 

EVIDENCE RECORDED ON: 03.02.2020, 25.02.2020, 

06.02.2021, 31.03.2021 

21.09.2021  

ARGUMENTS HEARD ON:   25.10.2021  

JUDGMENT DELIVERED ON:  08.11.2021 

 

 

JUDGMENT 

FACTUAL SCENARIO 

1.  The Prosecution’s case can be surmised as: one Ms. 

Dulumoni Sarkar had lodged an F.I.R. dated 28.07.2019 

against accused, Mr Siba Das before the Officer-in- charge of 

Gohpur P.S. alleging inter alia that the accused routinely 

waited at the route which her daughter traversed on her way 

to school as well as her tuition and made lewd comments that 

made her uncomfortable. She also alleged that on one such 

occasion, the accused even threatened to kidnap their 

daughter.  On 27.07.2019, the accused had allegedly posted 

a picture of their daughter on his Facebook profile wherein he 

had morphed a red “Bindi” on her forehead and this act of his 

brought shame and disrepute to their family. Hence, the 

present case. 

INVESTIGATION BY POLICE AND CHARGESHEET 

2.  On receipt of the F.I.R., Officer-in- charge, Gohpur P.S. 

registered the same as Gohpur P.S. Case No. 305/19 under 
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Sections 341, 294, 506, 500 of the Indian Penal Code and 

entrusted S.I. Nripen Saikia to conduct investigation into the 

matter. On conclusion of such investigation, the police 

submitted charge-sheet against the accused person, Mr. Siba 

Das under Section 341, 294, 506, 500 of the Indian Penal 

Code. 

 

APPEARANCE OF THE ACCUSED AND TRIAL 

3.  In due course, the accused person appeared in 

compliance with the summons issued by this Court. 

Thereafter, copies of the relevant documents as mandated by 

Section 207, Cr.P.C were furnished to him.  Although, formal 

charge under Sections 341, 294, 506, 500 of the Indian Penal 

Code was inadvertently framed and its particulars read over 

and explained to the accused person to whom he pleaded not 

guilty and claimed to be tried, the same was subsequently 

altered and the charge under Section 500, IPC was struck out 

and the accused was discharged for offence under Section 

500, IPC in light of the embargo imposed and mandated by 

Section 199, Crpc.; given that this case is instituted on a 

police report thereby barring this Court from taking 

cognizance of the said offence. Thus formal charge under 

Sections 341, 294, 506, IPC remained and the case 

proceeded accordingly after the parties did not raise any 

objections to the said alteration in charge. 
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4.  During trial, to substantiate their case, the prosecution 

examined 6 (six) witnesses and exhibited 5 (five) documents 

after which evidence for prosecution was closed. 

Subsequently, all the incriminating materials brought out in 

the Prosecution Evidence were put forth to the accused 

person and his statement as mandated by Section 313, 

Criminal Procedure Code was recorded, to which the accused 

replied in negative, denying his involvement in the instant 

case. Defense declined to adduce any evidence to support 

their case. 

 

POINTS FOR DETERMINATION 

5.  Upon hearing both the parties and on perusal of the 

case record, the following points for determination have been 

formulated by this court to arrive at a definite finding.  

 

i.  Whether the accused person, on or about the 27th  

day of July, 2019 and also previously at Sokura, 

wrongfully restrained Ms. Mainu Sarkar, the daughter 

of the Informant and thereby committed an offence 

punishable under Section 341 of the IPC? 

 

ii.  Whether the accused person, on or about the 

same date and place and also previously uttered 

obscene words at Ms. Mainu Sarkar in a public place 
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and thereby committed an offence punishable under 

Section 294 of the IPC? 

 

iii. Whether the accused person, on or about the 

same date and place and also previously committed 

criminal intimidation by threatening to kidnap the 

daughter of the informant and thereby committed an 

offence punishable under Section 506 (part ii) of the 

IPC? 

 

6. I have carefully perused and deliberated upon the 

evidence brought on record and have keenly heard the 

arguments advanced by the learned counsels of both sides. 

The prosecution has argued that the facts and circumstances 

of this case warrant the conviction of the accused whereas 

the defense denouncing all allegations has argued that no 

case has been made out against the accused person and that 

he has been falsely implicated in this case. The evidence 

brought forth is as under: 

 

EVIDENCE 

7.  P.W.1, Ms. Dulumoni Sarkar, the informant of this case 

in her testimony after affirming the identity of the accused, 

has deposed that on 27.7.2019, the accused had posted a 

picture of her daughter, Ms. Mainu Sarkar, aged 15 years, on 

Facebook without her permission. In the said picture, he had 
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allegedly morphed a “Bindi” on her daughter’s forehead with 

himself standing next to her. She further alleges that on 

28.08.2019, the accused had stopped her husband and her 

daughter who were en route to school on their Scooter and 

also threatened to forcefully take away their daughter and in 

fact continued with such threat till the date of her testimony. 

Exhibit-1 is the F.I.R. and Exhibit 1(1) is her signature 

over it. M.Ext 1 and 2 are the two morphed photographs of 

her daughter. She lastly adds that she had taken the printouts 

of aforesaid photographs herself from her own shop. During 

her cross- examination, she states that the picture in question 

was taken by the accused himself. 

 

8.  P.W.2, Ms. Mainu Sarkar, the victim, after identifying 

the accused at the dock, has testified that on 27.07.2019, the 

accused had posted a morphed picture of her on Face-book 

without her consent after she had rejected his proposal of 

love. In the photograph that the accused had posted which 

she saw on the account of her uncle, Mr. Haren Mudoi, he 

had morphed a “Bindi” on her forehead and included himself 

next to her. She further alleges that the accused kept on 

threatening her that he will take her away and waited for her 

outside her tuition classes and clicked her photos without her 

consent.  
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9.  During her cross- examination, she expressed that the 

house of the accused in on the roadside and she has to cross 

his house on her way to school. She denied being in any form 

of relationship with the accused. She states that the picture in 

question was taken from the account of her sister and that in 

M.Ext 2, her picture and the picture of the accused are 

separate. She lastly confirmed that the printout of the picture 

was taken by her mother. 

 

10.  P.W.3, Mr. Sahadev Sarkar has stated in his 

examination- in- chief that the incident happened on 

27.07.2019. On that day, they came to know from their 

brother-in-law, Mr. Haren Mudoi that the accused had posted 

a picture of his daughter after morphing a “Bindi” on her 

forehead and had also morphed his own picture next to his 

daughter. Thereafter they went to the police station to report 

the matter and the police instructed them to get a printout of 

the picture which they did at a Computer Parlor at Howajan 

and submitted the same at the Police station. He further 

alleges that on previous occasions as well, the accused used 

to call on his phone and also on his wife’s phone and 

threatened them that someday he will snatch their daughter 

away from them. He lastly alleges that the accused had also 

threatened them when they used to take their daughter to 

her school.   
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11.  During his cross- examination, he firstly suggested that 

the picture of his daughter was taken by the accused at his 

shop which lies in front of his house. He affirmed that he has 

not forwarded the phone number from which the accused 

used to call them before the police. He lastly states that he 

does not remember the dates on which the accused had 

issued such threats adding that nobody else had witnessed 

the accused threatening them. 

 

12.  P.W.4, Mr. Jadhav Das in his examination- in- chief has 

deposed that the accused had around 1.5 years back posted 

a photograph of the Informant’s daughter on his Face-book 

profile where she had a red dot (“Bindi”) on her forehead. 

During his cross- examination, he expressed his ignorance as 

to whether the picture posted was a Selfie or a picture taken 

by someone else.  

 

13.  P.W.5, Mr. Haren Mudoi, has deposed that on 

17.7.2019, the accused had uploaded a photo of Ms. Maina 

Sarkar in his account wherein he had imposed a “Bindi” on 

her forehead and that the Bindi was not real and was added 

in the picture by the accused. He further stated that he saw 

the picture first on that day at around 5:00 pm and had later 

shown the same to the Informant. During his cross- 

examination, he affirmed that the accused is not in his 
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Friends’ list and that the Informant is his elder sister and the 

victim his niece. 

 

14. P.W.6,  S.I. Nripen Saikia has deposed that on 

28.07.2019, while he was working as I/C, Howajan Outpost 

when Gohpur Ps Case no 205/20 filed by informant Ms. 

Dulumoni Sarkar was entrusted to him for investigation of the 

case by the O/C Gohpur PS, and accordingly, he  took up the 

investigation. After conclusion of such investigation, he had 

filed the charge-sheet under sections 341, 294, 506, 500 of 

the Indian Penal code against the accused, Mr. Siba Das. 

Exhibit 2 being the sketch map prepared by him and 

Exhibit 2 (1) his signature on it and Exhibit 3 is the charge 

sheet and Exhibit 3 (1) being his signature on it.  

 

DISCUSSION, DECISION AND REASONS THEREOF  

15.  Point for determination no (i): Section 341, IPC 

punishes wrongful restraint as is defined under Section 339, 

IPC, which includes obstructing a person in order to prevent 

that person from proceeding in any direction in which that 

person has a right to proceed. P.W.1 alleges that on 

28.08.2019, the accused had stopped her husband and her 

daughter who were en route to school on their Scooter and 

also threatened to forcefully take away their daughter. It is 

worth noting that she does not elucidate the manner in which 

they were allegedly obstructed or stopped by the accused. It 
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is also uncertain based on her testimony whether she had 

witnessed this incident first hand. Going by P.W.1’s narrative, 

the parties who were actually privy to this incident, i.e. P.W.2 

and 3, the victim and her father have entirely left out this 

incident from their respective depositions and failed to even 

mention it with P.W.3 only highlighting that the accused used 

to threaten them when they used to take their daughter to 

her school without referring to any incident of unlawful 

obstruction. This further compounded by the fact that 

dominant intention or voluntariness of the accused behind 

such restraint, if at all there was any, without being 

established, this point is decided in negative and thus 

goes in favor of the accused person. 

 

16.  Point for determination no (ii): Section 294, IPC 

prescribes punishment for utterance of obscene words by the 

accused in or near a public place to the annoyance of others. 

However, any semblance of profanities or obscene words 

required to be hurled by the accused as the section stipulates 

which could constitute an offence under the said section fails 

to find any mention in the evidence adduced by the 

prosecution. In light of the same, this point is decided in 

negative and thus goes in favor of the accused. 

 

17. Point for determination no (iii): Section 506, IPC 

punishes a person who criminally intimidates another by 
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threatening him/ her with injury to person, reputation or 

property. P.W.1 alleges that on 28.08.2019, the accused had 

stopped her husband and her daughter who were en route to 

school on their Scooter and also threatened to forcefully take 

their daughter away and in fact continued with the same 

threat till the date of her testimony. Though her narrative as 

to the alleged incident of stopping her husband and daughter 

midway on their way to school by the accused was not 

echoed by the other witnesses, the threat that the accused 

will forcefully take their daughter way is corroborated by the 

other witnesses in their respective testimonies. P.W.2, the 

victim alleges that the accused kept on threatening her that 

he will take her away and waited for her outside her tuition 

classes and clicked her photos without her consent. P.W.3, 

alleges that the accused used to call on his phone and also on 

his wife’s phone and threatened them that someday he will 

snatch their daughter away from them.  He lastly added that 

the accused had also threatened them when they used to 

take their daughter to her school. 

 

18.  This Court is also mindful of the fact that the Informant 

being P.W.1 had alleged the threat issued by the accused to 

kidnap their daughter in her F.I.R., an incident which she 

elaborated further in her testimony including the date on 

which it was issued. Although the other two witnesses’ privy 

to the threat, i.e. P.W.2 and 3 had not specified the date of 



                  PR. Case No.134/2019 

    

Page 12 of 20 
 

the threat, what transpires from their testimonies is that it 

was not an isolated incident and in fact a continuing offence 

and that the threats persisted over a period of time and were 

issued at different occasions and through varied mediums, 

while the nature of threat remained constant in all these 

scenarios finding corroboration and uniformity in the 

depositions of the three said witnesses. The threat issued was 

of the nature that the accused will forcefully take P.W.2 

away, who was aged 15 years at the time and thus in 

essence, it is construed that the threat was to kidnap her and 

as such the same comes within the meaning ascribed to the 

term “Criminal Intimidation” under section 503 of the I.P.C. 

 

19.  Inviting attention to the cross- examination of P.W.3, he 

suggested that he had not forwarded the phone number from 

which the accused used to call them before the police. This 

Court views the same as a technicality, a lapse on the part of 

the Police to gather the requisite information and thus, by no 

means, discredits the otherwise coherent and credible 

narrative of the said witness. P.W.3 lastly stated that nobody 

else had witnessed the accused threatening them which 

thereby means that all the witnesses to such threats, P.W.1, 

2 and 3 are immediate family members. At this juncture, it is 

imperative to acknowledge that relationship or ties shared by 

a set of witnesses cannot be the sole factor which may 

adversely affect their credibility and each case must be 
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adjudicated based on the facts and circumstances associated 

with it and not every witness who might be related to the 

other must be construed conclusively as an interested 

witness. As hypothesized by the Hon’ble Apex Court in Mano 

Dutt and Anr. Vs. State of UP (2012) 4 SCC 79, what 

should be the driving force is that evidence of interested 

witness be diligently scrutinized and weighed accordingly to 

determine its admissibility and to exercise caution before 

relying upon it.  

 

 20.  It is also deemed pertinent at this stage to recollect an 

observation made by the Hon’ble Supreme Court in Dalip 

Singh Vs. State of Punjab, AIR 1953 SC 364, wherein 

the Hon’ble Apex Court deliberated upon the evidentiary value 

of a related witness by observing that: 

"A witness is normally to be considered independent 

unless he or she springs from sources which are likely to be 

tainted and that usually means unless the witness has cause, 

such as enmity against the accused, to wish to implicate him 

falsely. Ordinarily a close relation would be the last to screen 

the real culprit and falsely implicate an innocent person. It is 

true, when feelings run high and there is personal cause for 

enmity, that there is a tendency to drag in an innocent person 

against whom a witness has a grudge along with the guilty, 

but foundation must be laid for such a criticism and the mere 

fact of relationship far from being a foundation is often a sure 
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guarantee of truth. However, we are not attempting any 

sweeping generalization. Each case must be judged on its 

own facts. Our observations are only made to combat what is 

so often put forward in cases before us as a general rule of 

prudence. There is no such general rule. Each case must be 

limited to and be governed by its own facts.” 

  

 21. In the present context, the three witness share the 

relationship of father, mother and daughter and the 

allegations concern a genuine threat to the safety and dignity 

of their daughter, who at the time of the incident was a minor 

aged 15 years. With regards to the absence of any 

independent witness to such incident, P.W.3 has categorically 

justified the same by suggesting in his cross- examination 

that nobody else had witnessed the accused threatening 

them. Thus the veracity of all the witnesses, though tested 

during their cross- examinations, could not be discredited and 

nothing contradictory which could suggest otherwise was 

brought on record. Thus after exercising caution in 

scrutinizing the statements of the three witnesses, I am of 

the opinion that they do not suffer from any infirmity and 

therefore their evidence cannot be discarded solely on the 

ground that they are related witnesses. The same is observed 

after considering the statement of the accused under section 

313, Crpc. who vaguely denounced the allegations against 

him and also after taking note of the fact that no previous 
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animosity between the parties or outright motive behind their 

statements has been put forth by the materials on record. In 

view of the above holding and also after taking cue from an 

observation made by the Hon’ble Supreme Court in Balraje 

Vs. State of Maharashtra (2010) 6 SCC 673, wherein it 

was observed that, “if after careful analysis and scrutiny of 

their evidence, the version given by the witnesses appears to 

be clear, cogent and credible, there is no reason to discard 

the same. Conviction can be made on the basis of such 

evidence.”, in the absence of any other hypothesis which 

could project the accused in the light of innocence, the 

materials on record establishes the guilt of the accused. 

Situated thus, this point is decided in positive and thus 

goes against the accused. 

 

DECISION 

22.  Now the cardinal principle of criminal jurisprudence 

in India and the standard of proof in any criminal case is that 

the guilt of an accused has to be proved beyond reasonable 

doubt thereby assigning the Prosecution with the principal 

duty to prove such guilt. In view of the foregoing discussion, I 

am of the opinion that the prosecution has been able to prove 

that the accused, Mr. Siba Das has committed criminal 

intimidation by threatening to kidnap Ms. Mainu Sarkar, who 

was 15 years old at the time of the incident. 
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23. In view of the discussions and the decision reached 

therein, it is held that the accused, Mr. Siba Das, has 

committed the offence punishable under 506 (II) of I.P.C and 

as such the accused is found guilty and convicted for the 

offence 506 (II) of I.P.C. He is, however, acquitted of the 

offence punishable under Sections 341, 294 of the IPC. 

 

24.  At this juncture, it is pertinent to deliberate upon the 

applicability of Section 3 and 4 of The Probation of Offenders 

Act, 1958 to this instant case. The threat issued by the 

accused as proved was to kidnap, Ms. Mainu Sarkar which is 

punishable with imprisonment exceeding two years and thus 

evades the application of Section 3 of The Probation of 

Offenders Act, 1958. It also transpires that the accused 

persisted with this threat thereby signifying his clear 

intentions to carry it out, being aware of its consequences. 

Thus, in the given facts and circumstances of this case, I am 

of the considered view that the accused is not entitled to be 

released on probation as per Section 3 and sec 4 of the 

Probation of Offenders Act 1960.   

 

HEARING ON POINT OF SENTENCE 

25.   This Court has heard the learned APP and the engaged 

counsel of the convict, Mr. Siba Das before sentencing him. 

The accused has exhibited and expressed remorse and regret 

for his actions and has prayed for leniency in his sentencing. 



                  PR. Case No.134/2019 

    

Page 17 of 20 
 

It is seen that he is 23 years old and is a daily wage laborer. 

At the same time, the court has not lost sight of the trauma 

which the Informant and her family had to endure for his 

actions. Therefore it becomes imperative to acknowledge that 

the offences cannot evade deterrent action. However, 

deterrence can also be achieved through other mediums 

besides incarceration. The perfect balance is achieved when 

the penal system is a compromise and amalgamation of the 

underlying principles of all the theories of punishment, 

including reformation and due admonition (expiatory). There 

are times when admonition achieves the goal of maintenance 

of law and order more than incarceration. Reformation is as 

important as deterrence under the Indian Criminal Justice 

system. At the same time, the Court is also cognizant of the 

repercussions which may ensue on extending undue 

sympathy by imposing an inadequate sentence as it would 

undermine the public confidence in the efficacy of the law 

and the society cannot endure such threats. 

 

         ORDER 

26.  In view of the above deliberation and the decision 

arrived therein and after thorough consideration of all the 

materials on record, the accused person, Mr. Siba Das is 

hereby convicted under Section 506 of the Indian Penal Code. 

Having regard to the nature of offence, submission of the 

convict as well as after hearing the learned defense counsel 
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and the learned Asst. P.P and circumstances of the present 

case, I hereby sentence the accused person, namely Mr. Siba 

Das under Section 506 of IPC to pay a fine of Rs. 4,000/- 

(Rupees Four thousand) only, in default to undergo simple 

imprisonment of 1 (one) month. However, the accused 

person stands acquitted under Section 341, 294 of the Indian 

Penal Code. 

 

27.  The fine amount when realized shall be deposited at the 

Treasury, Gohpur.  

 

28. The period of detention already undergone by the 

accused person (if any) in judicial custody during the 

investigation, inquiry or trial of the instant case shall be “set 

off” as per provisions of Section 428, CrPC.  

 

29. Let a copy of the order and judgment be given to the 

convict free of cost under Section 363, CrPC. immediately.  

 

30. The Case is accordingly disposed of.  Make necessary 

entry in the judgment register. 

 

31. The Judgment is pronounced in open Court in presence 

of the respective counsels for the parties.  
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32.  Given under my hand and seal of this court on this 08th 

day of November, 2021 at Gohpur. 

 

  

Typed by me             

(Raj Sekhar Duara)  

       Judicial Magistrate First Class 

Gohpur, Sonitpur 
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APPENDIX 

 

PROSECUTION WITNESSES:  

        P.W.1- Ms. Dulumoni Sarkar 

        P.W.2- Mr. Mainu Sarkar 

        P.W.3- Mr. Sahadev Sarkar 

        P.W.4- Mr. Jadhav Das 

 P.W.5, Mr. Haren Mudoi 

        P.W.6 - S.I. Nripen Saikia 

 

DEFENCE WITNESS: NONE  

 

PROSECUTION EXHIBITS:  

Exhibit 1: F.I.R. dated 28.07.2019 

Exhibit 2: Sketch Map 

Exhibit 3: Charge Sheet  

M.Ext 1: Picture 1 

M.Ext.2:  Picture 2 

 

DEFENCE EXHIBIT: NONE  

 

 

           (Raj Sekhar Duara)  

       Judicial Magistrate First Class 

 Gohpur, Sonitpur 

 


